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Council Communication 
 
 
 
 

 
 

To:    
 

Mayor and Village Council 

Through: 

 

From: 

Edward Koconis, AICP, Village Manager 

 

Greg Tindle, Wastewater Program Manager 

 

Date: 

 

June 5, 2012 

Subject: 

 

RESOLUTION APPROVING THE DESIGN, BUILD AND OPERATE 

(DBO) AGREEMENT BETWEEN ISLAMORADA WATER, LLC AND 

ISLAMORADA, VILLAGE OF ISLANDS, TO DESIGN, BUILD AND 

OPERATE THE VILLAGE’S WASTEWATER SYSTEM 
 

RESOLUTION  

 

Background:  

 
Legislative Mandate:   

Legislation adopted by the Florida Legislature (Chapter 99-395, Laws of Florida, as amended in 

Chapter 2010-205, Laws of Florida) mandates higher wastewater treatment and disposal 

standards for the Florida Keys, and requires that all wastewater treatment systems in the Florida 

Keys be upgraded and/or replaced to meet Advanced Wastewater Treatment (AWT) or Best 

Available Technology (BAT) capabilities. The Legislation has established a mandatory 

compliance date of December 31, 2015.  To implement the Legislation, the Administration 

Commission adopted Rule 28-19.310, F.A.C., for the Work Program Administration containing 

specific dates and deadlines for implementation of the Village’s wastewater system. The Village 

has undertaken the competitive procurement and selection of a DBOF firm through a Request for 

Qualifications (RFQ) pre-qualification phase and a Request for Proposals (RFP) for the 

construction and implementation of its wastewater system.      

 

DBOF Procurement Process:  

On December 9, 2010, the Village Council directed staff to release and advertise the Request for 

Qualifications (RFQ) for Design-Build-Operate-Finance (DBOF) firms to provide required 

services to design, build, operate and finance the Village’s Wastewater Collection and Treatment 

system.  Pursuant to the RFQ process, the Village received Statements of Qualifications on 

February 8, 2011 from DBOF firms, and on March 23, 2011, the Village Council pre-qualified 

five DBOF firms as eligible to receive and respond to the corresponding Request for Proposals 

(RFP).  
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The Village released and advertised the RFP on June 29, 2011, followed by a mandatory pre-

submittal meeting on July 20, 2011 attended by all five pre-qualified firms.  Submittals by 

Veolia Water (Veolia) and Reynolds Water Islamorada (Reynolds) were received by the Village 

on October 28, 2011, in response to the RFP.  The other three pre-qualified firms did not submit 

a proposal in response to the RFP.  

 

As part of the RFP process, the Village Manager appointed and Council approved, five members 

to the Evaluation Committee, which included outside engineering and financial consultants and a 

member of the Village’s Water Quality Improvement Advisory Committee.  The Evaluation 

Committee evaluated the DBOF Firms’ proposals as detailed in Section 4 of the RFP. The 

evaluation criteria as set forth in Section 4 of the RFP, is comprised of Ability to Perform the 

Work and Qualifications (20%), Technical Approach (50%), and Price (Value) Proposals and 

Financing Plan (30%).   

 

The Evaluation Committee held six separate public meetings during the proposal review and 

evaluation process and concluded their evaluation on November 28, 2011.  The Evaluation 

Committee scored Veolia/AECOM as the highest ranked firm and pursuant to the RFP process; 

the Evaluation Committee submitted its findings to the Village Manager, who in turn submitted 

the rankings to the Village Council for consideration, approval and direction on the DBOF 

process. On December 15, 2011 Council directed Staff to negotiate a contract with 

Veolia/AECOM. 

 

On February 9, 2012 Council directed staff to proceed with funding the Project using public 

financing in lieu of private financing and selected Key Largo as the preferred disposal 

alternative.  An Inter-Local Agreement was approved on May 1, 2012 with the Key Largo 

Wastewater Treatment District (KLWTD) to provide wastewater treatment services for the 

Village. 

           

The Village conducted ten negotiation meetings with Veolia/AECOM.   The negotiated capital 

costs for the project were presented by Village staff and discussed by the Council on May 23, 

2012.    In addition, Council reviewed the total estimated project costs for the Remaining Service 

Area (RSA) wastewater system on May 24, 2012 and directed staff to reduce the program costs.   

 

Analysis: 

Program Cost Reduction 

Subsequent to Council direction from the May 24, meeting staff reevaluated all project costs and 

conducted a revised financial forecast.    The revised total capital project cost is estimated at 

$116.5 million, as summarized by the revised Wastewater Capital Cost Summary Table below. 
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Wastewater Capital Cost Summary 

Remaining Service Area (RSA) 

as of June 1, 2012 

  Description Total Project Costs 

Design-Build [1] $93,000,000  

Sales Tax Savings ($600,000) 

KLWTD $11,155,000  

Land $1,000,000  

Owners Rep. $4,080,900  

Construction Mgmt. $5,424,980  

Administration $1,440,000  

Subtotal $115,500,880  

Contingency [2] $1,000,000  

Total RSA $116,500,880  

  [1] Amounts include RSA design-build costs, including private roads and 

equipment testing.  Amounts exclude pavement restoration which is to be 

funded from Village transportation fund and NPK costs to be funded from 

NPK dedicated sources. 

[2] Based on a "closed" contract with no escalations. 

  

 

This reduction in cost resulted from the savings listed below: 

 

The financial forecast presented on May 23 and May 24, 2012 was developed prior to final cost 

negotiations with AECOM and assumed a $96 million design-build cost, minus $1.5 million for 

the North Plantation Key Projects, for a net RSA cost of $94.5 million.   However, the final cost 

negotiation resulted in $1.5 million less than the original assumption.  Therefore, the design-

build cost was adjusted down by $1.5 million for a total RSA project cost of $93 million.  

 

There is a reduction of $600,000 for sales tax savings based upon direct purchase of project 

materials by the Village through cooperation and coordination with AECOM.  There is no 

additional project cost from AECOM for implementation of this program. 

 

There was a reduction of $500,000 in land costs due to the Council selecting a Village-owned 

site for the South Plantation Key vacuum pump station location. 

 

Contingency was reduced by $2.5 million based on the negotiation of a “closed contract” with no 

cost escalation provisions.  A $1,000,000 contingency remains for any unforeseen conditions. 

 

Operating costs and considerations other than capital cost were also examined.  The Village 

worked with SRF representatives to refine and reduce the debt coverage requirement for SRF 

loans from 1.15x to 1.00x based on the establishment of a dedicated SRF loan reserve to be held 

by the Village for the duration of the SRF loans.  Since adequate reserves were already factored 

into the original projections and will now be dedicated for the SRF loan reserve, the lower debt 

service coverage results in lower projected wastewater rates.   In addition, the expected long term 

reduction in per gallon treatment rates from the Key Largo Wastewater Treatment District and 

the elimination of flow from vacant lots that “opted out” of the program were also factored in. 
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The revised financial forecast estimates the monthly sewer bill for the average user (4,000 

gallons per month) would be $88 per month for rather than the $98 estimate discussed on May 

23.  These costs per month do not include the assessment which is either paid up front or billed 

yearly on the tax bill.  However, the RSA assessment is assumed to be the same as the NPK 

assessment adjusted for inflation, and would add the equivalent of $42 per month. 

 

The Village Council would need to establish RSA wastewater rates prior to wastewater 

becoming available to the initial RSA properties which is anticipated during FY 2013.   Based on 

the revised wastewater financial forecast, the monthly wastewater bill would be $88 for the RSA, 

which is approximately $23 more per month than the current NPK monthly rate.  If the NPK 

monthly wastewater rate rises to $74 per month as contemplated, then the monthly rate 

differential between RSA and NPK would be $14 per month.   In addition, these rate estimates 

do not reflect the possibility of establishing lower wastewater rates due to the extension of the 

Infrastructure Tax ($15 million), or additional State funding ($14 million), or additional Army 

Corps of Engineers funding ($26 million).  As an example, the extension of the Infrastructure 

Tax alone would reduce Village monthly wastewater rates by $14 per month. 

 

Design, Build and Operate (DBO) Agreement. 

 

The Agreement is divided into 20 Articles that describe the roles and responsibilities of the 

Village and Veolia/AECOM (Company) during the delivery of the Design/Build Work and the 

Operations Services during the Term of the Agreement, as well as the terms and conditions 

coinciding with the successful delivery of the scope of work.  The following provides a brief 

description of each Article within the Agreement and of the key information contained therein. 

 

Article I – Definitions and Interpretations – This Article provides definitions to the key terms 

and words used throughout the Agreement.    

 

Article II – Representations and Warranties – This Article provides the representations, 

warranties, and covenants the Village and the Company would provide to each other during the 

Term of the Agreement.  Key information contained in this Article is as follows: 

 

Company Structure and Guarantees– The Village would enter into an Agreement with 

Islamorada Water, LLC, a Florida Limited Liability Company (Company), which is a special 

purpose company created for this Project, owned and managed by AECOM Technical Services 

Inc. and Veolia Water North America - South, LLC.  These firms would also guarantee the 

Design/Build Work and the Operations Services obligations to the Village under the DBO 

Agreement.  Additional guarantees would be provided to the Village by the parent companies, 

AECOM Technology Corporation as to the Design/Build Work, and Veolia Water North 

America Operating Services, LLC as to the Operations Services, respectively. The Company will 

be certified under Florida law as a Design/Build Firm.  

 

Article III – Project Summary – This Article summarizes the Project and many of the terms 

within the project.  It describes the scope, establishes key milestone completion dates, sets the 

design/build cost and the operations service fee.  The key milestone completion dates are 

consistent with the Florida Administrative Rule 28-19.310.  The Initial Project Schedule that 

contains these dates from the Administrative Rule is contained in Appendix 16 of the Agreement  

Key information contained in this Article is as follows: 
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Design/Build Cost – A total capital cost of $94,495,181.00 is included in the Agreement.  The 

price submitted in Veolia/AECOM’s original proposal was $103,114,715.00.  During 

negotiations, several pricing revisions were made.  The Village will pay the Key Largo 

Wastewater Treatment District (KLWTD) for the capacity allocation charge; therefore the 

$11,500,000.00 in Veolia/AECOM’s proposal was removed from the cost.  The Village will also 

directly pay for any land acquired under this project, so $2,000,000.00 was further reduced from 

the cost.  Three other scope reductions were made to reduce the total capital cost which included 

a design deliverable milestone activity, grant funding assistance, and the supplying of grinder 

pumps, all of which totaled a cost reduction of $698,734.00.  A few scope additions were also 

made which required cost increases.  Three additional items of work were required to be added 

to the price due to the KLWTD Inter-Local Agreement.  These included adding salinity meters, 

design/construction reporting requirements, hydraulic analyses, and potentially re-routing of 

some of transmission system, all of which increased the capital cost by $674,200.00.  A cost of 

$250,000.00 was also added to the cost to provide for the retention clause that was added to the 

contract.  In order to remove the assumptions and exclusions included in Veolia/AECOM’s 

proposal and to close all of the opened contract issues, $4,655,000.00 was added to the price.  

This amount provides service to customers along private roads, eliminated the differing site 

conditions clause in the contract, eliminated all assumptions with respect to performing work 

along the US-1 corridor, and eliminated assumptions for Minority Business Enterprise and 

Women Business Enterprise requirements.  Details of the final design/build cost are shown in 

Appendix 6 of the Agreement. 

 

Interim Operations and Operations Service Fees – Final negotiated Interim Operations Service 

Fees and Operations Service Fees have been developed and are included in Appendix 6 of the 

Agreement.  The Interim Operations Service fees are the fees to operate and maintain the system 

until the Commencement Date of Operations for the completed wastewater system.   The fee 

starts at $43,400 per month then increases to $78,940 per month when the Middle Plantation Key 

Facilities come on line and convey flow to the North Plantation Key Wastewater Treatment Plant 

(NPKWTP).  The Village will pay for sludge hauling while the NPKWTP while it remains in 

operation.  Including sludge hauling, the cost to operate the North Plantation Key Facilities will 

remain the same as currently with US Water.  The Operations Service Fee is the fee paid after 

the Commencement Date of Operations.  This fee would total $660,627.00 annually, and 

potentially increases annually per a CPI adjustment factor with a cap of 5% as discussed in 

Section 9.6.2 of the Agreement. 

 

Article IV – Term – This Article describes the Term of the Agreement.  Key information 

contained in this Article is as follows: 

 

Term - This Agreement would become effective on the Contract Date, and would continue in 

effect for twenty (20) years commencing on the final Acceptance Date for the entire wastewater 

system or all of the Wastewater Facilities and ending on the date that is twenty (20) years 

thereafter (the "Initial Term"). 

 

Renewal Term - This Agreement could be renewed and extended for two (2) additional five (5) 

year terms (subject to convenience termination at any time upon 90 days' written notice) upon 

mutual agreement of the parties.  
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Article V – Scope of Services/Obligations – This Article describes the general scope of work of 

the project and the obligations Veolia/AECOM have during the Term of the contract.  It 

establishes the requirements to complete the Build/Operate Projects that include Middle 

Plantation Key Collection System, the North Plantation Key System Improvements, and the 

Fontaine Road Collection System.  It requires the Design/Build/Operate services to be provided 

to the RSA, and provides for general management requirements.  Key information contained in 

this Article is as follows: 

 

Compliance with KLWTD Inter-Local Agreement – Veolia/AECOM would have the 

responsibility to Design/Build/Operate the Wastewater Facilities in accordance with the 

provisions of the Inter-Local Agreement the Village has signed with KLWTD, as per Appendix 

8.  From a Design/Build perspective, Veolia/AECOM would be required to coordinate the 

Design/Build Work with KLWTD, provide flow and salinity meters at each of the vacuum pump 

stations and master lift stations, and provide for remote monitoring of these meters at the 

KLWTD wastewater treatment plant.  Veolia/AECOM would also be required to provide a 

hydraulic analysis to ensure the Village’s flow does not adversely impact the operation of the 

KLWTD’s wastewater system.  Veolia/AECOM would be required to revise their design at no 

cost to the Village should their hydraulic analyses indicate the current point of connection 

negatively impact the KLWTD/s wastewater system.  During operations, Veolia/AECOM would 

be required to operate and maintain the system within the requirements of the KLWTD and 

Village’s standards.  Should Veolia/AECOM fail to meet the performance standards, they would 

be required to reimburse the Village for any and all fines, penalties, or surcharges assessed by 

KLWTD.  This would include surcharges related to excess salinity in the system.  During 

operations, Veolia/AECOM would monitor the salinity levels in the system and would identify 

and remedy any system problems creating excess salinity.  If increased salinity levels are due to 

customer connections, Veolia/AECOM would identify the source and report back to the Village 

to notify the customer of the problem with the customer’s connection. 

 

Communication and Customer Service Plan – Veolia/AECOM would establish and implement a 

Stakeholder Communication and Customer Service Plan to receive, log, address and respond to 

Customer service inquiries and complaints in a timely and professional manner, including 

telephone communication and email correspondence.  Emergency situations would be resolved 

immediately.  All other Customer complaints and inquiries would be resolved within five (5) 

business days.  Responsibilities in this plan would include, but are not limited to, notifying 

property owners and residents of Project progress.  Customer emails and telephone calls would 

be received by the Company on a 24-hour, 7-day per week basis, with at least 8 hours per day 

during normal business hours of emails and telephones being answered by the Company. 

 

Article VI – Design/Build Work – This Article describes the specific scope of work requirements 

for delivering the Design/Build Work.  The scope of work would include designing, permitting, 

and building the Wastewater Facilities to provide a village-wide wastewater collection, pumping, 

and transmission system with disposal to the KLWTD Wastewater Treatment Plant.  Key 

information contained in this Article is as follows: 

 

Project Phasing and Staging – The Veolia/AECOM team would be allowed to phase and stage 

the design/build work, putting completed portions of the Wastewater Facilities into service as 

they are completed.  This would allow customers and residents to hook into the system sooner 

than the projects Final Completion Date of December 1, 2015. 
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Project Sites – The location of the vacuum pump stations and lift stations would be established in 

the Agreement as follows: 

 

1. North Plantation Key (NPK) WWTP and Master Lift Station – This Site is the 

current location of the Village’s North Plantation Key WWTP and the proposed Master 

Lift Station to be constructed as part of the Design/Build Work. 

2. Middle Plantation Key (MPK) Vacuum Pump Station – This Site is the proposed 

location for the Middle Plantation Key Vacuum Pump Station to be constructed as part of 

the Build/Operate Facilities at the corner of Lysiloma and US-1. 

3. South Plantation Key (SPK) Vacuum Pump Station and Master Lift Station – This 

Site is the proposed location for the South Plantation Key Vacuum Pump Station and 

Master Lift Station to be constructed as part of the Design/Build Work located 

immediately adjacent to the Village’s Administrative Center on Village owned property. 

4. Upper Matecumbe Key Vacuum Pump Station – This Site is the proposed 

location for the Upper Matecumbe Key Vacuum Pump Station to be constructed as part 

of the Design/Build Work located at either the Islander Resort or the corner of the Old 

Road and Dogwood. 

5. Lower Matecumbe Key Vacuum Pump Station – This Site is the proposed 

location for the Lower Matecumbe Key Vacuum Pump Station to be constructed as part 

of the Design/Build Work located on Lake View. 

 

These site locations, further described in Appendix 1 of the Agreement may be changed after the 

Agreement has been executed, but such a change may require a revision to the project cost. 

 

Uncontrollable Circumstances – Differing site conditions due to geotechnical variations as well 

as differing site conditions due to requirements to remove/replacement pavement and coordinate 

with FDOT has been eliminated from the Agreement.  Veolia/AECOM has accepted the risk for 

differing site conditions and has closed this issue.  Uncontrollable Circumstances remains in the 

Agreement and is defined in Article 1.  Veolia/AECOM could request and be compensated for 

Uncontrollable Circumstances if they are entitled under the terms of the Agreement.  Such 

Uncontrollable Circumstances include changes in law, contaminated soils, naturally occurring 

events (hurricanes), failure of third parties beyond their control, etc.  Veolia/AECOM would be 

required to show entitlement and impact before the Village would consider compensation and/or 

additional contract time. 

 

Article VII – Operation and Maintenance of the Wastewater Facilities – This Article describes 

the Operation and Maintenance Services to be provided during the Term of the Agreement.  

During the Interim Operational Services, the NPK Facilities would be operated in accordance 

with the performance standards described in the Agreement as well as with the performance 

standards included in the KLWTD Inter-Local Agreement.  As the Build/Operate Projects (MPK 

Collection System and NPK System Improvements) are completed, their flow would be 

discharged into the NPK Facilities.  Once flow could be conveyed to the KLWTD Wastewater 

Treatment Plant, the NPK Facilities would be decommissioned, and all flow would be conveyed 

to KLWTD.  Operations Service would then be provided to the Wastewater Facilities throughout 

the Term of the Agreement.  Key information contained in this Article is as follows: 
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Maintenance and Repair – Veolia/AECOM would perform all Maintenance and Repair on the 

Wastewater Facilities in accordance with the Operations and Maintenance Plan included in 

Appendix 9 and the Agreement.  Maintenance and Repair would include  activities  associated  

with  usual,  routine,  and  customary  repairs,  and  to  and perform emergency repairs on 

components of the Wastewater Facilities.   V eo l i a / A E C O M  w o u l d  a l s o  install new 

vacuum valves and appurtenances into vacuum pits installed by others as required and 

incorporate new vacuum pits into the Wastewater Facilities.  All Maintenance and Repair Costs 

are included in Veolia/AECOM’s Operations Service Fees. 

 

Renewal and Replacement - The Village would set aside $43,391.00 per year for Renewal and 

Replacement (R&R) during the Interim Service Period and $96,556 per year after the Interim 

Service Period.   These would be Village funds not paid to Veolia/AECOM and the Village 

would approve any expenditure from this fund.  The R&R is for the above ground equipment 

associated with the VPS facilities, as described on the repair and Replacement Schedule 

(Appendix 11).   Any repair for these facilities less than $1,000 would be paid by 

Veolia/AECOM as part of the O&M fee.  Repairs to the underground facilities (valve pits, 

controllers etc.) are included in the O&M fee and the $1,000 limit does not apply.   

 

Article VIII – Performance Standards – This Article describes the requirements for 

Veolia/AECOM to represent and warrant that the Design/Build Work and the Capital 

Modifications designed and constructed by them would meet the performance criteria set forth 

in the  Cont ract  S t andards  and  the Agreement. All design and  engineer ing  

professional services performed to execute the Design/Build Work would conform to the 

Contract Standards, the Pre-Design Requirements, the Design Documents, the Design Standard 

of Care, and Good Industry Practice.  Key information contained in this Article is as follows: 

 

Material and Equipment Warranties – Veolia/AECOM would be required to warrant to the 

Village that all structures, improvements, fixtures, machinery, Equipment, facilities and 

materials incorporated in the Project and the Wastewater Facilities will be new, of recent 

manufacture, of good quality, free from defects in materials and workmanship, suitable for their 

intended purpose and in conformity with the Contract Standards and this Agreement. 

Veolia/AECOM would provide written warranties to the Village for the equipment and materials 

installed under the Project as are customarily provided and required in the Contract Standards, 

each of which shall be assigned to the Village to the full extent of the terms thereof.  For the 

material and equipment being provided for this project, these warranties would range from one 

(1) to three (3) years. 

 

Project Warranty – Veolia/AECOM would be required to make any and all repairs or 

replacements resulting from defects in design, materials or workmanship in the Work that 

become evident during the Contract Time and Operations Period that are the result of the 

Company’s breach of this Agreement or its negligent acts, errors or omissions in the performance 

of this Agreement.  

 

Article IX – Compensation - For the Contract Services provided pursuant to this Agreement, the 

Village would pay the Company the Design/Build Price for the Design/Build Work and the 

Service Fees for the Operations Services (or the Interim Operations Services prior to the 

Commencement Date of Operations) as set forth in Appendix 6 attached to the Agreement.  For 

the Interim Operations Services for NPK Facilities, the Village would pay the Company the 
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Interim Service Fees for the NPK Facilities as set forth in Appendix 6 to the Agreement.  Key 

information included in this Article is as follows: 

 

Design/Build Price – The Design/Build Price of $94,495,181.00 would be paid based on the 

actual work installed, completed and accepted by the Village on a monthly basis.  

Veolia/AECOM would submit a monthly progress payment request which would include a 

progressed Schedule of Values indicating the amount of work completed during that period.  The 

Owner’s Representative would review, adjust if necessary, and recommend to the Village that the 

monthly progress payment request be paid. 

 

Retainage - Each monthly progress payment would be subject to a ten percent (10%) retainage 

holdback until certification by the Engineer of Record and Site Manager and confirmation by the 

Contract Administrator and Owner’s Representative that construction of the Project has reached 

fifty percent (50%) completion. For purposes of retainage, “fifty percent (50%) completion” 

would mean the point at which (i) the Village has expended fifty percent (50%) of the total costs 

of the Design/Build Price, and (ii) main line vacuum piping have been installed in front of fifty 

percent (50%) of the Village Service Area included in the Design/Build Work being installed by 

Veolia/AECOM. After fifty percent (50%) completion, each partial payment would be subject to 

a five percent (5%) retainage holdback. 

 

Article X – Changes in the Design/Build Work – This Article describes the process in which the 

Village and/or Veolia/AECOM would request for a change in Contract Time or Price.  The 

Article describes basically two types of changes possible under this Agreement; Village Directed 

Changes and Changes related to Uncontrollable Circumstances.  If during the negotiation of a 

change, the Village and Veolia/AECOM would not be able to agree to terms, the Village would 

have the authority under the Agreement to execute a Unilateral Change Order that would require 

Veolia/AECOM to carry out the change at the price considered fair and reasonable by the 

Village. 

 

Article XI – Responsibilities – This Article describes the duties and responsibilities the Village 

and Veolia/AECOM would have during the Term of the Agreement.  Such responsibilities 

indicated would be with respect to permitting, Army Corps of Engineers funding, FDEP 

Supplementary Conditions, approvals, compliance with applicable laws, etc.  Key information 

contained in this Article is as follows: 

 

Owner Direct Purchase Program - The Village may exercise its right to implement an owner 

direct purchase program whereby the Village would directly purchase equipment or materials for 

the Design/Build Work. Under an owner direct purchase program, Veolia/AECOM would work 

with the Owner’s Representative and the Village to identify materials and equipment for pre-

purchase.  By the Village pre-purchasing the materials and equipment, the Village would save 

the 7.5% sales tax, which would reflect an overall savings to the Design/Build Price.  

Preliminary estimates indicate that implementing an owner direct purchase program would save 

in excess of $600,000.00 to the Project. 

 

Article XII – Insurance, Indemnification, and Liability – This Article describes the insurance and 

indemnification obligations of Veolia/AECOM as well as various limitations which are placed 

upon the potential liabilities of both Veolia/AECOM and the Village. 
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Insurance – Veolia/AECOM is required to maintain various insurance coverages throughout the 

Design/Build Period and another set of insurance coverages during the Operating Period.   

 

During the Design/Build Period, the required coverages include Professional Liability 

($10,000,000 per claim), Commercial General Liability ($25,000,000 per occurrence/annual 

aggregate), Commercial Automobile Liability ($2,000,000 per accident), Workers’ 

Compensation (as required by law), Employer’s Liability ($1,000,000 per accident/disease), 

Contractor’s Pollution Liability ($10,000,000 per claim), Contractor’s Equipment Insurance 

(applicable equipment value), and Builder’s Risk (replacement cost of the Project). 

 

During the Operations  Period, the required coverages include Commercial General Liability 

($25,000,000 per occurrence/annual aggregate), Commercial Automobile Liability ($2,000,000 

per accident), Workers’ Compensation (as required by law), Employer’s Liability ($1,000,000 

per accident/disease), Contractor’s Pollution Liability ($10,000,000 per claim), and Company 

Owned Equipment (applicable equipment value). 

 

Article XII also provides requirements for: evidence of insurance to be provided; deductibles; 

additional insured status; and minimum insurer qualifications. 

 

Indemnification – the Company is required to indemnify, defend and hold harmless the Village, 

and its Council members, officers, attorneys, employees, representatives, agents and contractors 

from and against claims (or losses, demands, suits, fines, penalties, etc.) to the extent caused by 

the negligent acts, errors or omissions, reckless, intentional or willful misconduct of the 

Company (or any agents or subcontractors). 

 

Liability Limitations – Neither the Village nor Company shall be liable to the other for claims to 

the extent such claims are for any special or consequential damages including lost profits, loss of 

business opportunity, good will or damage to reputation.  This limitation does not apply to 

Veolia/AECOM’s obligation to indemnify the Village under the Indemnification provision 

described above.  This limitation also does not apply to penalties imposed by Governmental 

Authorities arising from non-compliance with the Legislation and DCA Rules for progress and 

final completion of the Wastewater Facilities and operations by the compliance dates. 

 

Subject to certain exceptions, the Company’s liability for claims (and losses, damages, repairs, 

etc.), incurred by the Village shall be limited to the Design/Build Price during the Design/Build 

Period and, during the Operations Period, shall be limited to $15 million in any calendar year.  

This limitation on the Company’s liability does not apply to claims brought by third parties (i.e., 

other than the Village) or to indemnification claims brought by the Village.  This limitation also 

does not apply to claims arising from bodily injury, property damage, arising from gross 

negligence (or reckless or intentional conduct), abandonment of the Project or fraud by the 

Company. 

 

Article XIII – Security for Performance – This Article describes securities for performance 

specifically performance, payment and operations bonds.  Key information contained in the 

Article is as follows: 

 

Performance and Payment Bonds -  AECOM Technical Services, Inc.  the design/build affiliate 

would provide a Performance Bond and a Payment bond concurrently with execution of the 
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Agreement.  Each bond would be equal to 100% of the Design/Build Price.  Both the 

Performance Bond and the Payment Bond would remain open and in that amount until Final 

Completion. 

 

Operations Performance Bond – Veolia Water North America – South, LLC the Operations and 

Maintenance affiliate would provide an Operations Bond equal to the Annual Service Fee as of 

the Acceptance Date.  The bond would be for a term of one year and continuously renewed so 

that it remains in effect for the entire term of the Agreement.  The Operations bond would be 

adjusted each year to conform to any increase in the Service Fee during the Operations Period. 

 

Article XIV – Termination, Default, and Remedies – This Article describes the terms and 

conditions under which the Agreement can be terminated, both for cause and for convenience.  

Key information contained in this Article is as follows: 

 

Termination for Cause – Both the Village and Veolia/AECOM would be able to terminate the 

Agreement for cause.  The Village would be able to terminate for cause for many reasons 

including Veolia/AECOM’s inability to perform or observe any of its covenants, agreements, 

obligations or duties under the Agreement that cannot be cured by the payment of money.  Other 

Village rights to terminate for cause would also include failure of Veolia/AECOM to make 

payments to their subcontractors, Veolia/AECOM bankruptcy, default, etc.  Veolia/AECOM 

would be able to terminate for cause if the Village refused payment owed to Veolia/AECOM, 

unexcused failure to perform any material covenants or agreements, and bankruptcy. 

 

Termination for Convenience - The Village would have the right to terminate the Agreement, in 

whole or in part, at any time, for its convenience and without cause, upon ninety (90) days prior 

written notice to the Company.  Upon such termination during performance of the Design/Build 

Work and prior to the Acceptance Date, the Village would be required to pay Veolia/AECOM 

all costs associated with the Design/Build Work performed and Accepted by the Village up to 

the date of termination as part of the Design/Build Price, together with a Design/Build Price 

Termination Fee equal to $500,000.00 reduced by the percentage completion of the 

Design/Build Work as of the date of termination based on the Schedule of Values.  Upon such 

termination for convenience pursuant to this Section, the Village would pay a Termination Fee 

for the Operations Services equal to $650,000.00, reduced by 1/72 of such amount for each 

month which has elapsed following the Contract Date to and including the month in which the 

termination date occurs for six (6) years from the Contract Date.  After year six (6) from the 

Contract Date, no Termination Fee for the Operations Services would be payable by the Village 

to the Company.     

  

Article XV – Dispute Resolution – This Article describes the dispute resolution process the 

Village and Veolia/AECOM would undertake should a dispute occur during the Term of the 

Agreement.  The dispute resolution process includes the availability and option of non-binding 

mediation. 

 

Article XVI – Damage and Destruction – This Article describes the responsibilities 

Veolia/AECOM would be required to undertake should the Design/Build Work of the 

Wastewater Facilities become damaged or destroyed either by their negligence, natural disaster, 

vandalism etc. 
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Article XVII – Assignment and Delegation – This Article would prevent Veolia/AECOM from 

assigning, transferring, selling, conveying, leasing, subleasing, encumbering or otherwise 

disposing of this Agreement, its right to execute the same, or its right, title or interest in 

all or any part of the Project, the Sites, the Wastewater Facilities, the Agreement or any monies 

due whatsoever prior to payment to Veolia/AECOM, whether legally or equitably, by power of 

attorney or otherwise, without the prior written consent of the Village, in its sole and absolute 

discretion. 

 

Article XVIII – Contract Administration – This Article contains of the names and requirements 

needed to provide formal notices to either the Village or Veolia/AECOM during the Term of the 

Agreement. 

 

Article XIX – Requirements of Legislation and DCA Administration Rules – This Article 

describes Veolia/AECOM’s obligation to cooperate with the Village to ensure that the Village 

is in full compliance with the Legislation and DCA Rules, the FDEP Permits and any Applicable 

Law.  

 

Article XX – Miscellaneous Provisions – This Article describes several miscellaneous provisions 

required to complete the Project Agreement. 

 

Recommendation:   

It is recommended that the Village Council approve the attached resolution authorizing approval 

of the Agreement with Islamorada Water, LLC.  This Agreement represents more than a four 

million dollar capital expenditure and as such requires a super majority vote for approval. 

 

Budget Impact: 

The DBO costs and all other program implementation costs would be funded by a combination 

of grants, loans, Infrastructure Tax funds, wastewater assessments, and monthly wastewater 

utility rates. 

  

Staff Impact: 

Implementation of the DBO Agreement would be conducted by the Manager and Village staff, 

together with the Village’s wastewater consultants and the Village Attorney.   

 

 
 
 

 

 


